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(Article 2.5.2 Arbitration)

Di spute:
The application of Article 2.5.2 of the current Collective Agreenent.

Joint Statenent of I|ssue:

On Septenber 8, 2000, a single Budd Car was operated from North Vancouver to Squami sh. It was
not being operated in Passenger service between North Vancouver and Squani sh, no passengers were
on board, and it was operated by a crew consisting of a Loconotive Engi neer and a Conductor.

Loconotive Engi neer Stowe was first out on the spareboard and avail abl e on Septenber 8, 2000.

The Union contends that Loconotive Engineer Stowe should have been called as the second
Loconotive Engineer for this trip under authority of Article 2.5.2. The Union further contends
that the “Budd Car” was operated as a “light running engi ne” and shoul d have been manned with two
engi neers.

The Uni on seeks the payment of 8 hours pay to M. Stowe, as renedy.

The Railway contends that Article 2.5.2 does not apply to the circunstances at hand and has
decl i ned paynent.
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Di sput e

As indicated in the joint statenent of issue, the
Union alleges that operating a Budd Car, which is identified as
a Rail Diesel Car (RDC), with a single engineer and a conductor
anounts to a breach of Article 2.5.2 of the collective

agreenent. That provision reads as follows:

2.5.2 Wth the exception of electronically
controlled units, all pusher units and |ight
runni ng engi nes di spatched will be manned by
two (2) engineers when two (2) engineers are
avai l able. (enphasis in text)

It appears in Article 2 in the context of |anguage
having application exclusively to pusher service. The ot her

provision in the Article reads:

2.5.1 Freight engineer will not be used in

pusher or helper service when regularly

assi gned pusher or hel per engi neer IS

avai |l abl e.

The position of the Union was that the phrase, “all
pusher engines and light running engines”, is to be read as
reflecting a nutual intention in the parties to distinguish
bet ween “pusher engines” and “light running engines”. Based on

that perceived distinction, the Union said as a first step in
its interpretation that a Budd Car is “an engine” and when it is
running |light as opposed to running in revenue service, it is
the contractual equivalent of a “light running engine”. On that
interpretation, the Union’s position was that Article 2.5.2
applies to circunstances outside pusher service and requires



that any light running engine, including a Budd Car running

light, should be manned by two engi neers.

Evi dence was called by the Union from both Union and

managenent officials which was directed at establishing that a

past practice existed in which Budd Cars running light were
operated by two engineers and that Ilight running engines
generally are operated by two engineers. The basic subm ssion

of the Union was that there was an established practice in which
Budd Cars running light were manned by two engi neers. The Union

filed the follow ng sunmary of the experience of one engi neer:

Three tines this year the Crew office called
two Engineers for |light Budd car (light
engi ne) novenents. The first was on April
4, 2000 I was called along with Tom Adki ns
to deadhead to Penberton to pick up two Budd
cars and bring themto North Vancouver. The
second was on July 30, 2000 I was deadheaded
to Lillooet to neet up with John Ruddell and
brought two Budd <cars south to North
Vancouver. The third was on August 8, 2000
Sandy Grewal and Pat Masse were called to
bring the Budd car light engine from North
Vancouver to Squam sh

In terms of the |anguage, the Union, as stated, read
the phrase, *“pusher engines and Ilight running engines” as
reflecting an intention to require two engineers on all engines

engaged in pusher duties and, as a separate obligation, on al

engi nes running I|ight. The submi ssion of the Union was that
using the term “light running engines”, nust be read as
intending a distinction between “pusher engines” and “light

runni ng engi nes” which can only be accommpdated by requiring the



manni ng of all engines running light with two engi neers. The
interpretation of the Railway, said the Union, would require
that the phrase “light running engines dispatched will be manned
by two engineers” to be limted to pusher engines despite the

cl ear | anguage used.

For its part, the Railway said that the phrase in
guestion nmust not be interpreted in a vacuum It nust be read,
first in the context of Article 2, said the Railway, and then in
the context of the collective agreenent as a whole. The Railway
did not deny that there are occasions when Budd Cars operating
light have been operated by two engineers or that there are
ci rcunstances in which other engines running light are manned by
two engi neers. But, said the Railway, those instances are the

exception, not the rule. Its position was that |ight running
engi nes may or nmay not be manned by two engineers. |In practice,
said the Railway, in every case the decision is based on
operational circunstances, not Article 2.5.2. That provi sion,

said the Railway, is clearly limted to pusher service.

The Railway relied on a prior decision between the
parties in BC Rail Ltd. and The Council of Trade Unions on BC
Rail (Detouring Award), Novenber 27, 1998 unreported and the
principles of interpretation reviewed in that decision. I n

particular, it was noted that the principles governing the use
of extrinsic evidence in British Colunbia were those set out by

the Labour Relations Board in its decisions in University of

British Colunbia and Canadian Union of Public Enployees, Local
116, [1977] 1 CL.RB.R 13 (Wiler) and The Corporation of the




District of Burnaby and Canadi an Uni on of Public Enpl oyees, Loca
23, [1978] 2 CL.RB.R 99 (Wiler).

The Railway saw a parallel between the issues raised

in the Detouring Award and the position taken by the Union in

this dispute. Its position was that the |anguage of Article
2.5.2 is at least anbiguous and would require clear and
convincing extrinsic evidence of either bargaining history or
practice to support the interpretation advanced. The Rai |l way
noted in that context that the only provision of the collective
agreenent which requires the assignnent of two engineers to a
[ight running engine is in the pusher service article and that
it is clearly confined in the context of that article to pusher

engi ne servi ces.

The Railway speculated that the use of term *“light
running engine”, in the context of Article 2 was a recognition
that in pusher service, engines run |ight whenever they are not
actively engaged in pushing trains and that the insertion of
“light running engines” in Article 2.5.2 serves to require that
they be operated with two engi neers both when engaged in pusher

duti es and when running light coincidental with those duties.

Deci si on

In this dispute the Union sought to establish evidence
of past practice to support its interpretation. However,
evidence of past practice is only of assistance where it neets
the test articulated in the authorities wth respect to
consi st ency. Here the evidence fell far short of neeting that



criteria.

The weight of the extrinsic evidence of

practice

falls to be determ ned on the basis of the instructions given in
District of Burnaby. On p. 102 the Board wote:

reflects

evi dence

If the board is going to draw inferences, in
our view it should have the background and

the basis on which the parties were in fact

operating. Al this nmeans is that we should
have a conplete understanding of the way in

which the parties carried out their bargain

if we are to “have regard to the substance
of the matters in dispute”. (enmphasi s
added)

In context, the Board was adopting reasoning which

an arbitral consensus wth respect to the use of

of past practice. That consensus was

summari zed in Dominion Consolidated Truck Lines Li
Teansters Union Local 141, (1981) 28 L.A. C. (2" 45 (Adans),

succinctly

mted and

where Arbitrator Adans wote on p. 49 as follows

not

nmeet

Rather we would find that where parties in

col l ective bargaining refer to a “practice”

they are referring to the accepted “way of

doing things”; their wuniform and constant

response to a recurring set of circunstances

. But regardless of how it is initiated,
like all binding past practices, the course

of conduct nmust occur with sufficient

regularity, and continue |long enough to be

accepted by both parties as the nornal way

of operating presently and in the future
The party asserting a practice bears the

burden of proving it by clear and definite

testinony. (enphasis added)

The evidence of practice relied on by the Union does

that test. That is, it did not consist of

cl ear and



definite testinony” which would support the conclusion that “the
basis upon which the parties were in fact operating” wth
respect to the operation of Ilight running engines, including
Budd Cars, was to assign their operation to two engineers. The
evi dence supported the conclusion that there were occasi ons when
two engineers were assigned to the operation of Iight running
engines but there was no evidence that assigning two engineers
was the “uniform and constant response” of the parties to “the
recurring set of circunstances” relating to the operation of

i ght running engines.

That is, there was no indication that the assignnent
of two engineers to operate light running engines was “a course
of conduct” that occurred “wth sufficient regularity” and
continuity “to be accepted by both parties as the nornmal way of
operating”. In short, the Union, as “the party asserting [the]
practice” failed to neet “the burden of proving” the practice
upon which it relied. The Union established that there are
occasions when Budd Cars and other I|ight running engines are
manned by two engineers. But the Union did not refute the
Rai l way’ s assertion that Budd Cars and other engines run I|ight
wi t hout two engi neers.

In any event, the structure of the collective
agreenent mtigates against the interpretation advanced by the
Uni on. The arbitral authorities make it clear that in the
ordinary course it is the right of an enployer to determ ne how
work will be perfornmed within a bargaining unit and restrictions
on that right should appear in |language that is either express

or arises by necessary inplication from the |anguage sel ected.



In that context, both Article 2 and the structure in which it

appears mtigates against the Union interpretation.

Article 2 consists of ternms and conditions expressed
as having application to Pusher Servi ce. The  Uni on
interpretation would have application to all forns of service.
To reach that conclusion, it would be necessary to ignore the
limtations clearly inplied with respect to Article 2. It would
al so be necessary to ignore the fact that the agreenent is
broken into conponents of service, including “Road Service”;
“Snow Plow Service”; “Yard Service”; “Wrk Train Service”; and

“M scel | aneous Service”.

As stated, within that structure, Article 2 is limted
to “Pusher Service”. Hence it would be necessary to find that a
provi sion which, by necessary inplication, has been confined to
Pusher Service, nevertheless has application to any service
i nvolving an engine running light. The | anguage relied on by
the Union, when read in the context in which it appears in the
collective agreenment, is inconsistent with that interpretation
and the practice of the parties. In the result, the grievance
i s dismssed.

DATED at the Cty of Prince CGeorge, in the Province of

British Colunbia, this 9" day of November, 2001.

“H Alan Hope, QC.~
H ALLAN HOPE, QC - Arbitrator




